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Political Culture, Part III:  State Constitutions
My last lesson for today is chronologically out of place, but it is relevant to today’s theme of “political culture” (exploring the words and ideas that people use to think and talk about government).  If looking at the colonial and British political culture can help us understand why the Revolution took place, it can also help us understand the frenzy of government-creation that took place during and after the Revolution.

No sooner had the colonies declared independence then they immediate faced a new political problem:  What kind of government(s) would they have now?  Would they replace the British king with an American one?  After all, the British monarchy had lasted 1000 years.  Why mess with a successful system?  On the other hand, the monarchy rested on the system of “mixed government” and America lacked two of the components of the society-based mixed government—no royalty and no aristocracy.  What kind of government could a nation of commoners create?  And how would it work?

These questions—both the general and the very practical—had to be hammered out in every state and also at the national level at the same time as the colonists were fighting for the life of their new country.  Each effort to establish a new government represented a different take on what became a set of experiments in republican government that were part and parcel of the Revolution.

Step 1:  A republic—but would it work?
Inspired by the Enlightenment, by England’s own revolution in the 1600s, and by Tom Paine’s words, revolutionary leaders decided to create republics—governments in which the people rule themselves through elected representatives without any king.   Many Americans thought this would be the best form of government to defend liberty from power and to protect their rights.  Consider a couple of alternatives in light of American political culture:

Monarchy—a long history in England, but required mixed government.  And they had just seen the dangers in which the king failed to protect his subjects.  A monarchy seemed to colonists to give too much power to the government. PUT UP THE EQUATION

POWER + USURPATION 
or 


=   TYRANNY

      CORRUPTION  



Or

       LICENSE

Democracy—this form of government gave more power to the people, certainly, and limited the power of the executive.  But to Americans it not only was unwieldy for big polities but it also seemed to give too much power to the people.  They were concerned that too much liberty (particularly in the hands of the “rabble”) would lead to LICENSE (add to equation).

Republic—gave power to the people to elect representatives, limited the power of the government, but also limited (or could limit, depending on how the rules were formulated) the power of the people as well.

There were some serious problems to consider though.  Republics were historically small, homogenous, and fragile. American republics were not small, not homogenous, and hoped not to be fragile.  These fledgling republics would have to be protected against many dangers:

-War, of course

-Power grabs—a strong executive, someone making himself king; too much government.
-Corruption—not enough respect for the rights of the people; members of the government too interested in their own concerns and not in the common good.

-(a new one) License—too much rule by the masses; they didn’t trust ordinary people to govern themselves

ALSO PUT UP THE OTHER EQUATION FROM THE POLITICAL CULTURE LESSON, BUT MODIFY IT:

PROPER STRUCTURE OF GOVERNMENT    +     RIGHTS    =      LIBERTY

(note this used to be “mixed government”)

Step 2:  The most revolutionary idea for limiting the power of government, perhaps, of the whole revolution was the one that each colony adopted almost without discussion.  A written constitution—a document laying out the structure and the powers of government that comes before government.  NOT LAWS—HOW YOU MAKE LAWS AND WHAT THEY CAN GOVERN, and more.  The government must operate within this structure.  [Note:  If you were making a classroom constitution, then, it would not list the rules of the classroom—listen, do your best work, hand in your homework at 8:30.  Rather it would explain what powers the teacher has, what powers the students have, how decisions get made. The rules for the classroom would come AFTER.]  Everybody agreed that this was the first thing to do.  Novelty—remember the English constitution was written and meant the things that “constituted” the government.  This is a whole new idea.
Step 3:  What kind of republican government?  A proposal, and three experiments

Once they’d agreed to be republics and to write down a constitution, the hard part was left—how should the government be structured?

What does government do? 

FOR THIS PART, I USE POSTERBOARD CARDS WITH THE KEY WORDS ON THEM SO I CAN MOVE THEM AROUND.

Make laws (legislate) ----  legislative

enforce laws  ---------  executive

interpret the laws ----  judicial

Under “mixed government,” these functions were all carried out by all the parts of government.

The colonists proposed to separate these powers, creating three branches of government that had different powers to distinguish them.  But whether those branches would be fully independent, how they would be chosen, how they would be structured, and what if any limits would be on them still had to be decided.

John Adams, Thoughts on Government (1776) offered on proposal--separation of powers (rather than mixed government); balance of powers (to limit gov’t power)—two houses of legislature, veto, independent judges.  [I USE POSTERBOARD CARDS UNDER THE CATEGORIES ABOVE AND CHANGE THEM FOR THIS AND FOR EACH STATE BELOW]  Still sees government as sovereign.  Over the course of the next few years, states experimented with these ideas.  And changed their idea of the relationship between government & people.  

[CHART 1] Virginia:  

-Began with a Bill of Rights, very specific and long (see handout)

-Legislature was sovereign, choosing governor & council & judges

-No veto for governor.

-Bicameral legislature where the upper houses had higher property qualifications and was smaller than the lower house.

-Written by the House of Burgesses.

-Lots of states copied this plan

[CHART 2] Pennsylvania:

-Most radical.

-Because the colonial government had been overthrown, they convened a special convention to write the constitution.

-Unicameral assembly and plural executive body of 12 men.

-All freemen who paid taxes—and adult sons living at home—could vote.

-Annual elections, by secret ballot

-Legislative sessions open to the public.

-Term limits

-All bills had to be approved by two consecutive assemblies, being published and discussed across the state in the intervening time.

-BUT to take office, people had to take an oath to uphold the constitution, which effectively disfranchised Quakers, German pacifists, and loyalists.  Kept power until 1790.

[CHART 3] Massachusetts:

-Bitter debates over who would write the constitution. Western counties objected that they were underrepresented in the colonial assembly and couldn’t get a fair deal. Berkshire county threatened to secede.

-Called a special constitutional convention in 1779.

-Followed John Adams outline (he wrote it) and began with a short statement of rights.

-RATIFIED by a special election in which all free adult males were eligible to vote.

Step 4:  A question of rights

These three states not only experimented with the structure of government and moved toward the idea that the people are sovereign (a government of, by, and for the people).  They also wrestled with a second question raised by the revolution:  How are the people’s rights to be guaranteed?  After all, the revolution had begun due to a political crisis over what colonists’ saw as flagrant violations of their rights.  They still believed in those rights, even if they were now the Rights of Americans rather than the Rights of Englishmen.  Would those rights be guaranteed by the fact of representative government?  Or did they need to be spelled out?  These three states included bills of rights in their constitution—spelling out the rights of the people.  Sometimes, as in VA, these were many and resembled the rights of Englishmen—plus some new ones like separation of church & state.  In other cases, such as Massachusetts, these rights echoed the language of the Declaration of Independence—natural rights such as life, liberty, and property without specifying other rights.

In fact, Americans experimented quite as much with the question of rights as they did with the question of governmental structure

Exercise:  

-Post the lists of “Rights of Englishmen” used for the Declaration of Independence exercise (SEE “POLITICAL CULTURE AND THE COMING OF THE REVOLUTION”).  
Take down “independent judges” which shows up in structure and “no one above the law” and “other”
Add 3 more sheets: “Natural Rights,” “Religion”  and  “Speech/Press/Assembly”
-Give each student rights (color coded by state) from VA, PA, and MA and have them put the rights up under the categories.  [SEE BELOW FOR THE LIST, ORGANIZED BY CATEGORY.  STATE IS LISTED IN SQUARE BRACKETS AFTER THE RIGHT.]
-Report Out:  Where did the states agree?  Where did they differ?  Where did they go beyond the Rights of Englishmen?  Why?
Resource:  Avalon Project avalon.law.yale.edu for a list of 18th century documents including state constitutions

Rights of Englishmen/Rights of Americans
Natural rights
All men are by nature equally free and independent and have certain inherent rights,. . . namely the enjoyment of life and liberty, with the means of acquiring and possessing property and obtaining happiness and safety. [Virginia]

All men are born free and equal, and have certain natural, essential, and unalienable rights; among which may be reckoned the right of enjoying and defending their lives and liberties; that of acquiring, possessing, and protecting property; in fine, that of seeking their safety and happiness. [Massachusetts]

That all men are born equally free and independent, and have certain natural inherent and inalienable rights, amongst which are the enjoying and defending of life and liberty, acquiring possessing and protecting property, and pursuing and obtaining happiness and safety. [Pennsylvania]

That all men have a natural inherent right to emigrate from one state to another that will receive them, or to form a new state in vacant countries, or in such countries as they can purchase, whenever they think that thereby they may promote their own happiness. [Pennsylvania]

Representation/Consent of governed  (free elections, suffrage, consent)
That elections of members to serve as representatives of the people, in assembly, ought to be free; and that all men, having sufficient evidence of permanent common interest with, and attachment to, the community, have the right of suffrage and cannot be . . . bound by any law to which they have not, in like manner, assembled for the public good. [Virginia]

That all power of suspending laws, or the execution of laws, by any authority, without consent of the representatives of the people, is injurious to their rights and ought not to be exercised. [Virginia]

The people of this commonwealth have the sole and exclusive right  of governing themselves as a free, sovereign, and independent State, and do, and forever hereafter shall, exercise and enjoy every power, jurisdiction, and right which is not, or may not hereafter be, by them expressly delegated to the United States of America in Congress assembled.  [Massachusetts]

In order to prevent those who are vested with authority from becoming oppressors, the people have a right at such periods and in such manner as they shall establish by their frame of government, to cause their public officers to return to private life; and to fill up vacant places by certain and regular elections and appointments.  [Massachusetts]

All elections ought to be free.   [Massachusetts]

No subsidy, charge, tax, impost, or duties, ought to be established, fixed, laid, or levied, under any pretext whatsoever, without the consent of the people, or their representatives in the legislature. [Massachusetts]

That all elections ought to be free; and that all free men having a sufficient evident common interest with, and attachment to the community, have a right to elect officers, or to be elected into office. [Pennsylvania]

That every member of society hath a right to be protected in the enjoyment of life, liberty and property, and therefore is bound to contribute his proportion towards the expense of that protection, and yield his personal service when necessary, or an equivalent thereto [Pennsylvania]

But no part of a man’s property can be justly taken from him, or applied to public uses, without his own consent, or that of his legal representatives. [Pennsylvania]

Trial by Jury

That in all capital or criminal prosecutions a man has a right to demand the cause and nature of his accusation, to be confronted with the accusers and witnesses, to call for evidence in his favor, and to a speedy trial by an impartial jury of twelve men of his vicinage, without whose consent he cannot be found guilty. [Virginia]

That excessive bail ought not to be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. [Virginia]

That in controversies respecting property, and in suits between man and man, the ancient trial by jury is preferable to any other and ought to be held sacred. [Virginia]

Every subject of the commonwealth ought to find a certain remedy, by having recourse to the laws, for all injuries or wrongs which he may receive in his person, property, or character.  He ought to obtain right and justice freely, and without being obliged to purchase it;   [Massachusetts]

No subject shall be held to answer for any crimes or no offence until the same if fully and plainly, substantially and formally, described to him; or be compelled to accuse or furnish evidence against himself; and every subject call have a right to produce all proofs that may be favorable to him; and to meet the witnesses against him face to face, and to be fully heard in his defense by himself, or his counsel at his election.  And no subject shall be arrested, imprisoned, despoiled, or deprived of his property, immunities, or privileges, put out of the protection of the law, exiled or deprived of his life, liberty, or estate, but by the judgment of his peers, or the law of the land.  [Massachusetts]

And the legislature shall not make any law that shall subject any person to a capital or infamous punishment . . . without trial by jury.  [Massachusetts]

That in all prosecutions for criminal offences, a man hath a right to be heard by himself and his council, to demand the causes and nature of his accusation, to be confronted with the witnesses, to call for evidence in his favour, and a speedy public trial, by an impartial jury of the country, without the unanimous consent of which jury he cannot be found guilty; nor can he be compelled to give evidence against himself; nor can any man be justly deprived of his liberty except by the laws of the land, or the judgment of his peers. [Pennsylvania]

That in controversies respecting property, and in suits between man and man, the parties have a right to trial by jury, which ought to be held sacred. [Pennsylvania]

Speech/Press/Assembly
That freedom of the press is one of the great bulwarks of liberty, and can never be restrained but by despotic government. [Virginia]

The liberty of the press is essential to the security of freedom in a State; it ought not, therefore, to be restrained in this commonwealth. [Massachusetts]

The people have a right, in an orderly and peaceable manner, to assemble to consult upon the common good; give instructions to their representatives, and to request of the legislative body, by the way of addresses, petitions or remonstrances, redress of the wrongs done them, and of the grievances they suffer. [Massachusetts]

The freedom of deliberation, speech, and debate in either house of the legislature is so essential to the rights of the people, that it cannot be the foundation of any accusation or prosecution, action or complained, in any other court of place whatsoever. [Massachusetts]

That the people have a right to freedom of speech, and of writing, and publishing their sentiments; therefore the freedom of the press ought not to be restrained. [Pennsylvania]

That the people have a right to assemble together, to consult for their common good, to instruct their representatives, and to apply to the legislature for redress of grievances by address, petition or remonstrance. [Pennsylvania]
Militia/Standing Army/Arms
That a well-regulated militia, composed of the body of the people, trained to arms, is the proper, natural, and safe defense of a free state; that standing armies, in time of peace, should be avoided as dangerous to liberty; and that in all cases the military should be under strict subordination to, and governed by, civil power. [Virginia]

The people have a right to keep and bear arms for the common defense.  And as, in time of peace, armies are dangerous to liberty, they ought not to be maintained without the consent of the legislature; and the military power shall always be held in an exact subordination to the civil authority and be governed by it. [Massachusetts]

In time of peace, no soldier ought to be quartered in any house without the consent of the owner. [Massachusetts]

That the people of this State have the sole, exclusive, and inherent right of governing and regulating the internal police of the same. [Pennsylvania]

Nor can any man who is conscientiously scrupulous of bearing arms, be justly compelled thereto, if he will pay such equivalent. [Pennsylvania]

That the people have a right to bear arms for the defense of themselves and the state; and as standing armies in the time of peace are dangerous to liberty, they ought not to be kept up; And that the military should be kept under strict subordination to, and governed by, the civil power. [Pennsylvania]

Religion
That religion, or the duty to which we owe our Creator, and the manner of discharging it, can be directed only by reason and conviction, not by force or violence; and therefore all men are equally entitled to the free exercise of religion, according to the dictates of conscience; and that it is the mutual duty of all to practice Christian forbearance, love, and charity toward each other. [Virginia]

It is the right as well as the duty of all men in society, publicly and at stated seasons, to worship the Supreme Being, the great Creator and Preserver of the universe.  And no subject shall be hurt, molested, or restrained in his person, liberty, or estate, for worshipping God in the manner and season most agreeable to the dictates of his own conscience, or for his religious profession or sentiments, provided he doth not disturb the public peace or obstruct others in their religious worship. [Massachusetts]

To promote their happiness and to secure the good order and preservation of their government, the people of this commonwealth have the right to invest their with power to authorize and require, and the legislature shall, from time to time, authorize and require, the several towns, parishes, precincts and other bodies politic or religious societies to make suitable provision, at their own expense, for the institution of the public worship of God and for the support and maintenance of public Protestant teachers of piety, religion, and morality in all cases where such provision shall not be made voluntarily. [Massachusetts]

That all men have a natural and unalienable right to worship Almighty God according to the dictates of their own consciences and understanding: and that no man ought or of right can be compelled to attend any religious worship, or erect or support any place of worship, or maintain any ministry, contrary to, or against, his own free will and consent;  Nor can any man, who acknowledges the being of a God, be justly deprived or abridged of any civil right as a citizen, on account of his religious sentiments or peculiar mode of religious worship; And that no authority can  or ought to be vested in, or assumed by any power whatever, that shall in any case interfere with, or in any manner control, the right of conscience in the free exercise of religious worship. [Pennsylvania]

Search and Seizure/Habeas Corpus
Every person has a right to be secure from all unreasonable searches and seizures of his person, his houses, his papers, and all his possessions.  [Massachusetts]

That the people have a right to hold themselves, their houses, papers, and possessions free from search and seizure. [Pennsylvania]
That general warrants, whereby an officer or messenger may be commanded to search suspected places without evidence of a fact committed, or to seize any person or persons not named, or whose offense is not particularly described and supported by evidence, are grievous and oppressive and ought not to be granted. [Virginia]

